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Explanatory Note 

 

The Administrative Committee (AC), according to Rule 370.6 Rules of Procedure of the Unified Patent 

Court (“RoP”) and in the light of Article 36 para. 3 Agreement of a Unified Patent Court (UPCA), is 

laying down guidelines to decide on the value of the proceedings. 

 

The draft decision submitted in this document contains a proposal for such guidelines. Since the value 

of the proceedings is also relevant for the ceiling of recoverable costs, Article 69 para. 1 UPCA and 

Rule152.2 and .3 RoP, the submitted draft also includes guidelines for the determination of value of 

proceedings with regard to ceilings of recoverable costs. 

 

The proposal has been prepared by the Legal Working Group with the involvement of participating 

Member States. The guidelines have been presented to and discussed by the Preparatory Committee 

of the UPC on various occasions and were finally approved at its 14th meeting on 24 February 2016 

on the basis of document PC/08/Feb 2016. The outcome of these discussions had been included in the 

final document.  

 

The submitted draft is subject only to editorial amendments and remained in substance otherwise 

unchanged.  
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DECISION OF THE ADMINISTRATIVE COMMITTEE OF 24 APRIL 2023 ON THE GUIDELINES 
FOR THE DETERMINATION OF COURT FEES AND THE CEILING OF RECOVERABLE COSTS OF 

THE SUCCESSFUL PARTY 

The purpose of these Guidelines is to provide UPC judges for both, the Court of First Instance and the 
Court Appeal with a method for establishing the value of actions for the determination of Court fees 
and the ceilings for the recoverable costs for the representatives of the successful party. The 
Guidelines do not interfere with the liberty of judges to apply in a given case other methods which 
may be required by the circumstances of the case. 

 

I. Principles 

1. The method of determining a value-based fee should be as simple as practically possible. The 
most practicable method, in most cases, will be a valuation based on an appropriate licence 
fee (infra II). A valuation based on the claimant’s loss of profits or the defendant’s profits 
gained may also be applied, where appropriate, but will normally be too complex to be 
determined at the beginning of proceedings resulting in a mini -trial.  

2. The valuation should relate to the summed up values of the main remedies claimed (injunction 
for the future, damages for the past), not excluding, where appropriate, the value of other 
remedies claimed. 

3. Where the parties agree on a valuation the Court should in principle base its valuation on their 
estimate. 

4. References in these Guidelines to a patent shall include a supplementary protection 
certificate. 

 

II. Suggested Approaches 

1. Infringement action 

a) Determining the value for applying the Rules on Court fees: 

The calculation of the value of the injunction claim and for the damage claim should be based on a 
royalty calculation as follows: 

(1) The defendant’s turnover in the alleged infringing product for the future up to the expiry 
of the patent (injunction claim) and for the past (damage claim) should be calculated based 
upon the known existing turnover of the defendant or, if not known or not yet existent, the 
market share the defendant has taken and/or may reasonably be assumed to take.  

(2) A royalty rate should be applied to (1) based upon: 

 (i)  the existing royalty rate for the same invention charged by the claimant, or 

 (ii)  the generally accepted industry rate for the type of invention in question, or 
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 (iii) a royalty rate determined by the Court after hearing the parties. 

(3) Where a damage claim 

(i)  is limited to awarding damages in principle, the value of that claim (pursuant 
(1)) should be reduced by 50%; 

(ii) specifies the amount of damages, the value should correspond to the amount 
claimed. 

 (4) The value of an Application for the Determination of Damages including any Request to lay 
open books should correspond to the amount of damages specified in the Application or if no 
such sum is specified the value as calculated in accordance with (1) and (2).  

 (5) If the action is based on more than one patent and/or if the action is directed against more 
than one party the value should be calculated in accordance with (1) and (2) on the basis of a 
combined licence for all patents and all defendants across all terri tories covered by the 
patents. 

b) Determining the value for applying the Rules on recoverable costs: 

The calculation should be the same as according to II.1.a). 

 

2. Counterclaim for revocation and revocation actions 

a) Determining the value for applying the Rules on Court fees: 

There is no need to determine the value of revocation counterclaims or revocation actions since for 
both actions there is only a fixed fee to be paid. 

b) Determining the value for applying the Rules on recoverable costs: 

(1) The value of a counterclaim for revocation or of a revocation action should be determined 
having regard to the value of the patent to be revoked.  

(2) In the absence of relevant information  

(i)  the value of a revocation action may be assumed to be equal to the  value of an 
appropriate licence fee calculate on the basis of the turnover of the parties for the 
remaining lifetime of the patent, 

(ii)  the value of the revocation counterclaim may be assumed as being equal to 
the value of the infringement action (II.1. a), above) plus up to 50%.  

(3) If the action concerns more than one patent, the value of each patent should be calculated 
separately and the values determined should be added together to become the value of the 
action. 
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(4) The value of the infringement action and the value of the revocation counterclaim pending 
before the same division should be added together for determining the level of recoverable 
costs.  

 

3. Actions for Declaration of non-infringement 

Determining the value for applying the Rules on Court fees and the Rules on recoverable costs: 

The value of an action for a Declaration of non-infringement should be calculated in accordance with 
II.1. a) and b) above (infringement action). 

 

4.  Actions for compensation for license of right 

Determining the value for applying the Rules on Court fees and the Rules on recoverable costs:  

The value of an action for compensation for license of right should be calculated in accordance with 
II.1. a) and b) above. 

 

5. Application for interim relief pursuant to Article 62 of the UPC Agreement 

a) Determining the value for applying the Rules on Court fees: 

There is no need to determine the value of an Application for interim relief since for such an 
Application there is only a fixed fee to be paid. 

b) Determining the value for the Rules on recoverable costs: 

In case of the application for interim relief which is not followed by an infringement action on the 
merits the value of an application for interim relief for determining the level of the recoverable costs 
should be calculated at 66% of the value calculated in accordance with II.1. b) above.  

 

Done on 24 April 2023 (online meeting) 

 

For the Administrative Committee 

 

signed Johannes Karcher 

The Chairperson 

 


